DEANS COURT CHAMBERS

Conduct Policy and Disciplinary Procedure

In this document:

i. ‘the Code of Conduct’ means the Code of Conduct for the Bar of England and Wales as presently in force and as from time to time amended

ii. references to Members of Chambers include pupils and Associate Members of Chambers

iii. references to inappropriate conduct shall be taken to include allegations of inappropriate conduct

iv. HOC refers to the Head of Chambers 

v. SC refers to the senior clerk

1. The purpose of this document is:

a. To promote appropriate standards of conduct by Members of Chambers
b. To identify conduct which may be considered to be inappropriate
c. To provide the procedure to be used in the event of inappropriate behaviour by a Member of Chambers or of an allegation of such behaviour being made against a Member of Chambers. 
d. To identify sanctions which may be applied in the event of inappropriate behaviour.

2. Members of Chambers shall conduct themselves in an appropriate manner. The following is a non-exhaustive list of examples of conduct by Members of Chambers which may be deemed to be inappropriate:

a. being adjudicated by the Bar Council to be in breach of the Code of Conduct, or being in breach of it
b. failing to comply with any of the obligations on Members of Chambers set out in the Chambers Constitution
c. failing to pay Chambers expenses on time when they are due
d. acting in a manner which brings or could bring Chambers into disrepute 
e. breaching Chambers harassment policy
f. breaching Chambers equality and diversity policy
g. failing to comply with a known requirement to keep information or documentation confidential within Chambers or within a select group of people within Chambers
h. acting dishonestly
i. acting in any other way which is detrimental to the relationship of trust and confidence between Chambers and the individual Member
j. failing to submit to all or any part of this disciplinary policy and procedure

3. Any Member of Chambers who has reason to believe that he / she has conducted himself / herself inappropriately is encouraged to report that conduct to the HOC or to the SC at the earliest opportunity.

4. Any Member of Chambers who has reason to believe that another Member of Chambers has conducted himself / herself inappropriately may report that conduct to the HOC or to the SC.

5. The HOC and / or the SC shall apply this policy and procedure in the event that they learn of inappropriate conduct by a Member of Chambers from any other source.

INFORMAL RESOLUTION

6. The HOC or the SC may respond to inappropriate conduct informally under paragraph 7 below provided that:

a. the inappropriate conduct is:

i. admitted by the Member of Chambers concerned; and 

ii. deemed by the HOC or the SC to be of a minor nature; 
and 

b. the Member of Chambers concerned agrees to accept the proposed informal resolution.

7. Inappropriate conduct may be addressed informally in one or more of the following ways, as may be deemed appropriate for the circumstances of the case:

a. informal advice, either in writing or orally; and / or 

b. a written warning in relation to future conduct; and / or 

c. a written undertaking from the Member of Chambers in relation to his / her future conduct; and / or

d. an apology directed to such person(s) as may be appropriate; and / or

e. no further action.

8. The views of any complainant(s) about or victim(s) of the inappropriate conduct shall be canvassed and considered before deciding whether one or more forms of informal resolution are appropriate. 

FORMAL PROCEDURE

9. References to ‘inappropriate conduct’ in paragraphs 10 to 31 of this policy below are references to:

a. inappropriate conduct by a Member of Chambers which is not addressed informally under paragraphs 6 to 8 of this policy; and 

b. include instances of serious misconduct as defined in the Code of Conduct.

10. The formal procedure set out below shall be followed where there is a need to investigate or address inappropriate conduct.

11. In the event that the SC becomes aware of inappropriate conduct by a Member of Chambers (which cannot be resolved informally under this policy) he shall report it in writing to the HOC.

12. Upon the HOC receiving information that a Member of Chambers has conducted himself / herself inappropriately the HOC shall notify the Chambers Management Committee which shall promptly appoint an Enquiry Handler or an Enquiry Panel consisting of up to 3 people, to enquire into the facts of the misconduct. 

13. The HOC may be appointed to be the Enquiry Handler or a member of the Enquiry Panel but there is no requirement or expectation for that to be the case. 

14. The expectation of this policy is that the Enquiry Handler or each member of the Enquiry Panel will usually be a Member of Chambers with appropriate seniority and independence. However, the Management Committee of Chambers may, in its discretion, appoint an external Enquiry Handler. In those circumstances the Management Committee will assume responsibility for identifying the Enquiry Handler, agreeing the terms of reference for the Enquiry Handler and setting a budget for the enquiry.

15. The Enquiry Handler / Enquiry Panel shall carry out an expeditious enquiry into the facts of the alleged inappropriate conduct.

16. In the first instance the Enquiry Handler / Enquiry Panel shall provide the accused member with a written summary of the allegation of inappropriate conduct and shall ask the accused member to confirm whether or not the allegation is admitted. Where the inappropriate conduct is admitted the Enquiry Handler / Enquiry Panel shall record the admitted facts in writing.

17. Where the inappropriate conduct is not admitted the Enquiry Handler / Enquiry Panel shall carry out a proportionate enquiry involving the following steps (so far as applicable in the individual case):

a. Accounts of the relevant events shall be obtained from any witnesses. A witness may be invited to submit their account as a written statement or their account may be taken down in writing at an interview. 

b. Any relevant, available documents shall be obtained.

c. The accused Member shall be provided with:

i. Full details of the allegations set out in writing together with an explanation of the potential sanctions which may be considered if the allegations are upheld;

ii. Any terms of reference provided to the Enquiry Handler;

iii. Any written accounts or documents obtained as part of the investigation;

iv. Disclosure of any other evidence available to the Enquiry Handler which is relevant to the allegation(s).

d. The accused Member shall be invited to provide a formal response to the allegation of inappropriate conduct. There will normally be an investigatory meeting attended by the Enquiry Handler / Enquiry Panel and the accused Member. However, in an appropriate case the Enquiry Handler / Enquiry Panel may agree with the accused Member to dispense with such a meeting in favour of the accused Member providing a response in writing. In either case the accused Member must have the opportunity to state his / her case fully in response to all evidence available to the Enquiry Handler / Enquiry Panel.

e. Prior to any meeting the accused Member will be informed in writing that he / she has a right to be accompanied at the meeting by a person of his / her choosing.

f. The accused Member shall have the opportunity to comment upon and / or to challenge any evidence obtained as part of the Enquiry. 

g. The accused Member may identify witnesses or documents which are relevant to the allegations.

h. If as a result of (f) or (g) above further investigation is reasonably required, that investigation shall be undertaken. 

i. The accused Member must have an opportunity to respond to any additional evidence obtained before the investigation is concluded.

18. Upon the conclusion of the enquiry the Enquiry Handler / Enquiry Panel shall decide whether or not in their opinion the evidence shows that the inappropriate conduct has occurred on the balance of probabilities.

19. If:

a. the inappropriate conduct was admitted and recorded under paragraph 14 above; or 

b. the Enquiry Handler / Enquiry Panel determines that inappropriate conduct has taken place:

the Enquiry Handler / Enquiry Panel shall determine the sanction, if any, to be applied in accordance with paragraphs 30 to 31 below as is appropriate and shall notify the Accused Member of the findings made and the sanction decided upon at the earliest reasonable opportunity.


20. Paragraph 19 above shall not apply if an external Enquiry Handler was appointed. In those circumstances the Management Committee of Chambers will appoint an appropriate Member of Chambers to determine the sanction based upon the findings made by the external Enquiry Handler. The appointed Member of Chambers shall notify the Accused Member of the findings made by the external Enquiry Handler and the sanction decided upon at the earliest reasonable opportunity.

21. Unless within 7 days of the communication of the decision (under paragraph 19 or 20 above) to the Member of Chambers concerned the Member appeals to the Management Committee of Chambers, both the findings made and the sanction imposed will be deemed accepted and proper.

22. Any appeal shall be heard by a suitable person (the ‘Appeal Handler’) appointed by the Management Committee.

23. An appeal will normally be by way of review rather than rehearing. Further investigations may be undertaken by the Appeal Handler if the need to do so is justified.

24. In the event that an appeal is received any sanction previously imposed will be suspended until the conclusion of the appeal.

25. The appeal shall be heard and determined expeditiously. An appeal meeting will usually be offered.

26. The Accused Member will be informed in writing that he / she has a right to be accompanied at the appeal meeting by a person of his / her choosing.

27. The Appeal Handler will request a written summary from the Enquiry Handler / Enquiry Panel of the reasons for any findings made and any sanction imposed. The Accused Member will have the opportunity to state his / her case fully and to comment upon the reasons provided by the Enquiry Handler / Enquiry Panel. 

28. The Appeal Handler may either endorse the findings made and / or the sanction imposed or may overturn or reduce them. The outcome on appeal may be no less favourable to the Accused Member than was the original determination.

29. The decision of the person determining the appeal shall be final.

SANCTIONS

30. The following sanctions may be used in the event of inappropriate conduct:

a. a written warning in relation to future conduct; and / or

b. a formal reprimand endorsed by the HOC or the management Committee of Chambers; 

c. requiring a written undertaking from the Member of Chambers in relation to his / her future conduct; and / or

d. requiring an apology to be directed to such person(s) as may be appropriate; and / or

e. requiring that any continuing breach of this policy is rectified in such a way and within such a time frame as may be specified;  or

f. revocation of membership of Chambers in accordance with paragraph 18.2 of the Constitution of Chambers. It is a precondition for such a sanction to be recommended that one or more of the requirements of paragraph 18.3 of the Constitution of Chambers are fulfilled; or

g. no further action

31. Sanctions under this policy for conduct which breaches both the Code of Conduct and this policy shall not be determined unless and until any Bar Council procedure which has been or is likely to be initiated has been completed. Any penalty imposed by the Bar Council shall be taken into account when determining the sanction appropriate for breach of this policy.

CODE OF CONDUCT AND BAR COUNCIL REPORTING

32. Members of Chambers are reminded of the following requirements of the Code of Conduct:

a. A barrister who commits misconduct is under a duty (flowing from Core Duties 2 and 10) to take all reasonable steps to mitigate the effects of that misconduct (gC2, gC94)

b. A barrister has a duty to make a report about himself / herself in all of the circumstances set out in Rule C65. In particular, these circumstances include the following:

i. There is a duty to report the barrister’s own misconduct if it is “serious misconduct” (rC65.7), but not otherwise. The duty is to make a report “promptly”.

ii. There is a duty to report matters such as certain criminal charges, cautions and convictions (rC65.1, rC65.2).

c. A barrister has a duty to make a report about serious misconduct by other barristers, unless one of the exceptions applies: Rule C66, gC95-gC86.

33. A failure to report when required to do so by the Code of Conduct is itself a ground of misconduct under the Code.

34. A report will be made by Chambers to the Bar Council if it has reasonable grounds to believe that there has been serious misconduct by a Member of Chambers. Where the alleged misconduct or the seriousness of the misconduct is disputed by the Member of Chambers concerned the Formal Procedure under this policy may be followed prior to a decision being taken as to whether a report should be made. Any decision to report serious misconduct on behalf of Chambers will be taken by the Management Committee of Chambers and will take into account any findings made under the formal procedure.

PROTECTION OF PEOPLE REPORTING INAPPROPRIATE CONDUCT

35. Any person making a complaint about the conduct of a Member of Chambers under this Policy in good faith (whether or not a direct victim of the alleged conduct) shall not be subject to detrimental treatment by reason of having made that complaint.

36. It is misconduct under the Code of Conduct to victimise any person for making a report to the BSB, in good faith, of what they genuinely and reasonably believe to be serious misconduct: rC69. This applies to a victim making a report, as well as to anyone else doing so.

RECORDS

37. It shall be the duty of the Secretary to the Chambers Management Committee to keep a record of all minutes of meetings, hearings or decisions relating to disciplinary matters.   That record shall be kept separate from all other Committee records and shall be shown on request to the Head of Chambers, current Committee Members and the Member of Chambers concerned in the disciplinary hearing recorded but to no-one else except upon the written request of the Head of Chambers.

38. Chambers shall comply with GDPR in respect of all records created pursuant to this policy.

ARBITRATION

39. [bookmark: _GoBack]Where conduct falls to be considered under this Policy in circumstances in which there appears to be disagreement between one or more Members of Chambers, the SC, HOC or Enquiry Handler / Enquiry Panel may at any time propose to the members concerned that the disagreement be the subject of arbitration under paragraph 8.5 of the Chambers Constitution.











[p—
Condct el il P
o o Wl s g i e o s

T Ta———
g o

T ot s Aot of e by Neer of

e i e st e of G
e O e e e o

g o

L ey p—
e i Lo S o ot
B e Sk G Wt

ettty b b Gt o e e

Qe e L ——
b e Cbr ottt

T = o Bl e

i Chaers e

b G, iy o vy e

e e S
o it bt b e o v 3
e e Chaes




