DEANS COURT CHAMBERS

FITNESS TO PRACTISE POLICY

In this document:

i. references to Members of Chambers include pupils and Associate Members of Chambers

ii. HOC refers to the Head of Chambers

iii. [bookmark: _GoBack]SC refers to the senior clerk


(1) The purpose of this policy is to provide a procedure to follow in the event of a concern being identified regarding the fitness to practise of a Member of Chambers.

(2) Fitness to practise is not a disciplinary issue and this is not a disciplinary policy. Inappropriate conduct should be addressed under the Chambers Conduct Policy and Disciplinary and Procedure.

(3) For the purposes of this policy ‘unfit to practise’ means that a barrister is incapacitated due to his or her physical or mental condition (including any addiction) so as to pose a risk of adversely affecting one or more of the following:

a. the interests of clients

b. the interests of justice or the administration of justice

c. the interests of Chambers including its reputation

d. the individual’s own interests

(4) Where a Member of Chambers is or becomes aware that his or her fitness to practise is or may be compromised he or she shall:

a. inform the HOC or SC of the nature and extent of the compromise and steps that are being taken to address it;

b. if continuing to practise, take whatever steps may be necessary to ensure that despite the incapacity he or she continues to comply with the Core Duties in the BSB Handbook and the Conduct Rules;

c. if relevant, seek medical advice about what modifications should be made to his or her practice, as necessary, in order to minimise any of the risks identified in paragraph 3 above;

d. consider whether a self-referral to the BSB is in the Member’s own interests in order that a determination can be made by a Fitness to Practise Panel.

(5) Where a Member of Chambers or the SC has reasonable grounds to believe that the fitness to practise of another Member of Chambers is or may be compromised he or she shall inform the HOC promptly of those grounds.

(6) Upon the HOC or the SC receiving a report of a potential compromise in the fitness to practise of a Member of Chambers under paragraphs 4 or 5 of this Policy (or otherwise becoming aware of such a compromise) they shall meet with the Member of Chambers concerned to discuss the issue informally and to seek to agree proportionate measures to address any of the risks identified in paragraph 3 above. Those measures may include, but are not limited to:

a. Restrictions or conditions on the Member’s practice;
b. Undertakings from the Member regarding his or her practice, treatment or rehabilitation for any incapacity, future testing or monitoring of fitness to practise or any other relevant matter;
c. Such support for the Member as Chambers can reasonably provide;
d. Reasonable adjustments under the reasonable adjustments policy where applicable;
e. A temporary cessation of the Member’s practice;
f. In circumstances where a return to an appropriate level of fitness to practise within a reasonable period of time is not envisaged, resignation of the Member’s membership of Chambers.

(7) Prior to the meeting identified in paragraph 6 above the Member of Chambers shall be provided with:

a. A written account of the nature of and basis for the concern as to his or her fitness to practise;
b. Time and opportunity to prepare for the hearing, including seeking such medical advice or evidence as he or she may feel to be appropriate;
c. A written statement of his or her right to be accompanied at the meeting by a person of his or her choosing;
d. A copy of this policy.

(8) In the event that measures cannot be agreed under paragraph 6 of this policy to the satisfaction of both the HOC and the SC, or in the event that the Member of Chambers subsequently fails to comply with the measures agreed, the HOC may refer the concern regarding the fitness to practise of the Member of Chambers to the BSB for formal determination by a Fitness to Practice Panel.

(9) Chambers may suspend the right to practise through Chambers of any Member of Chambers in relation to whom measures under paragraph 6 above cannot be formulated or agreed upon which are sufficient to address the risks identified in paragraph 3 above to the satisfaction of both the HOC and the SC. Such suspension may continue until either:

a. The concerns regarding the Member of Chambers’s fitness to practice have been addressed to the satisfaction of the HOC and the SC; or

b. A Fitness to Practice Panel appointed by the BSB has given a decision regarding the Member’s fitness to practise and any action that should be taken in relation to it. 

(10) In the event that, having complied with paragraph 6 of this policy, it is not reasonably envisaged that a Member of Chambers will regain his or her fitness to practise within a reasonable period of time, the HOC must make a report to the Management Committee of Chambers which may initiate the procedure in clause 19 of the Constitution of Chambers to terminate the barrister’s membership of Chambers. It is not a pre-condition of such action that a report has been made to the BSB.

(11) For the purposes of paragraphs 6(f) and 10 of this policy a ‘reasonable period of time’ will usually mean 2 years but may be altered where it is reasonable to do so due to a particular feature of an individual case.

(12) All matters concerning fitness to practise shall be dealt with sensitively and with the greatest degree of confidentiality that the circumstances permit.

(13) It shall be the duty of the Secretary to the Chambers Management Committee to keep a record of all documents created or provided for the purposes of compliance with this policy.   That record shall be kept separate from all other Committee records and shall be shown on request to the HOC, the SC or the Member of Chambers whose fitness to practise was or is in issue but to no-one else except upon the written request of the HOC.

(14) Chambers shall comply with GDPR in respect of all records created pursuant to this policy.
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